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ness there, it will be presumed to have assented, and will be bound 
accordingly." 

This decision was referred to with approbation by the court, in 
the subsequent case of the Railroad Co. v. Whittier, 13 Wall. 284. 

It will be observed, from an inspection of these cases, that it is 
nowhere asserted that jurisdiction can be conferred upon the fed 
eral courts by the legislation of the state. Indeed, such an infer- 
ence is expressly repudiated in the Pennsylvania Insurance Cases, 
Ex parte Schollenberger, supra, where the court say : " States 
cannot, by their legislation, confer jurisdiction on the courts of the 
United States ; neither can consent of parties give jurisdiction, 
when the facts do not ; but both state legislation and consent of 
parties may bring about a state of facts which will authorize the 
courts of the United States to take cognisance of a case." See 
Ex parte McNeill, 13 Wall. 243. 

It would, perhaps, more nearly accord with the principle an- 
nounced in these insurance cases to say that, by the legislation of 
a state, foreign corporations, doing business in the state, may be 
estopped from setting up, in bar of a suit in the federal courts, 
that they are not amenable to the jurisdiction 

But whether this may be the meaning of the decision or not, I 
am constrained by the authority of these cases in the Supreme 
Court, to hold that the jurisdiction of the court over the present 
suit is not to be defeated because the defendant corporation was 
organized under the laws of a sister state. It was transacting 
business here, and by the provisions of the local law (Rev. of 
1877, 193), it is subject to process, by serving the same upon one 
of its agents, and has waived its right to question the legality of 
such a mode of service. 



Supreme Court of Indiana. 
AVERY A. COLE v. MERCHANTS' BANK OF WATERTOWN. 

The contracts of a maker and a guarantor of commercial paper are separate and 
distinct and cannot be joined as one cause of action against both. 

Whether a contract of guaranty in general is assignable at common law, it is 
the better doctrine that a guaranty written on a negotiable note or bill addressed 
to no particular person partakes of the negotiable quality of the note, and passes 
as an incident to it, to every bona fide holder for value of the note. 

Independently of this doctrine, a guaranty is assignable in equity, and under 
the code of Indiana, the assignee may sue upon it in his own name. 
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This was a suit by the appellee, as endorser of the Davis Sewing 
Machine Company against Avery A. Cole, Leonidas A. Cole, and 
Nathaniel Pierce, upon the following promissory note and guaranty : 

"$1250. " Logansport, Ind., December 10th 1873. 

" Six months after date I promise to pay to the order of the Davis 
Sewing Machine Company, twelve hundred and fifty dollars, pay- 
able at the Peoples' Bank, Logansport, Ind., for value received, 
with ten per cent, interest, without any relief whatever from valua- 
tion or appraisement laws, and with ten per cent, fees if collected by 
attorney. Drawer and endorsers jointly and severally waive pre- 
sentment for payment, protest, and notice of protest and non-pay- 
ment of this note. No credit allowed on this note unless endorsed 
on back by the payee. A. A. Cole." 

On the back were the following endorsements : " We jointly or 
severally for value received hereby guarantee the prompt payment 
of the within note. L. A. Cole, 

Nathaniel Pierce." 

"Pay to the order of Merchants' Bank of Watertown, New York. 
" Davis Sewing Machine Company, of Watertown, N. Y. 

L. A. Johnson, Treasurer." 

The complaint was in three paragraphs. The first set forth the 
note, the guaranty and endorsement ; averred that the guarantors 
had due notice of its non-payment, &c, and prayed judgment against 
the maker and guarantors. The second paragraph was substan- 
tially like the first. The third was against the maker and guaran- 
tors as joint makers. 

Upon appearing to the action, A. A. Cole filed a plea to the 
jurisdiction of the court over his person. L. A. Cole and Pierce 
filed a demurrer to each paragraph of the complaint, assigning for 
causes of demurrer to each paragraph that it did not state facts 
sufficient to constitute a cause of action ; that there was a defect 
of parties defendant, and that the plaintiff (appellee) had not legal 
capacity to sue. 

These demurrers were overruled by the court, and exceptions 
reserved. 

A demurrer was sustained to the answer of want of jurisdiction 
by A. A. Cole, and he excepted. 
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He then answered in general denial. 

The defendants, L. A. Cole and Nathaniel Pierce, the guar- 
antors, answered : 

1. That the plaintiff is not, and that the Davis Sewing Machine 
Company is, the real owner of the note sued on. 

2. That the plaintiff is not the real party in interest, for the 
reason that the note was endorsed to it without consideration, sim- 
ply for collection, and the consideration of said guaranty had wholly 
failed, setting out the particulars. 

3. That by the guaranty on said note they did not intend to. 
become joint makers or endorsers of said note, as the plaintiff well 
knew, and that the contract of guaranty upon said note was a sepa- 
rate, independent agreement, which did not pass to the plaintiff by 
the endorsement of the note, and that it had not been endorsed to 
the plaintiff. 

The plaintiff demurred severally to the first and third paragraphs 
of answer of the guarantors, and moved to strike from the second, 
the allegations that the plaintiff was not the real party in interest, 
and that the note was endorsed for collection merely. The court 
sustained the demurrers to the first and third paragraphs of answer, 
and overruled the motion to strike out parts of the second. 

Exceptions were reserved. The guarantors filed an amended 
first paragraph of answer, to which a demurrer was overruled. 

Reply in denial. Trial by the court, joint judgment, over a 
motion for a new trial, for the plaintiff against all the defendants. 

M. K. Farrand, J. A. Traver and L. A. Cole, for appellants. 

James Bradley and Samuel E. Williams, for appellee. 

The opinion of the court was delivered by 

Perkins, J. — We proceed to the consideration and decision of 
such questions, arising in this cause, as may be necessary to its 
determination. 

It is manifest that L. A. Cole and Nathaniel Pierce were guaran- 
tors upon the note : Sample v. Martin, 46 Ind. 226. If they could 
not properly be jointly sued with the maker then the court erred in 
sustaining the demurrer to the answer of A. A. Cole, the maker, as 
he was not a resident of the county in which the suit was brought, 
a fact he answered to the jurisdiction of the court. Acts of 1875, 
p. 119. 

Vol. XXVI.— 89 
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The contracts of the maker and guarantors of the note were 
separate and distinct contracts. They were not a joint cause of 
action and the maker and guarantors could not properly be jointly 
sued. This is settled law in Indiana : Richwine v. Scoville, 54 Ind. 
150, and cases cited; Dickerson v. Coulter, 45 Id. 447. There 
was, therefore, a misjoinder of causes of action and of parties de- 
fendant, but there was no demurrer to the complaint on either of 
these grounds. There was a demurrer for a defect of parties, in 
this, that the Davis Sewing Machine Company ought to have been 
made a party to answer to its interest. 

Want of facts to constitute a cause of action was also made a 
ground of demurrer by the guarantors, but there was a good cause 
of action against them. The guaranty was duly assigned to the 
plaintiff; notice of the default of the maker had been given; the 
liability of the guarantors was fixed, and all this was shown in the 
complaint. The question is made whether the contract of guaranty 
is assignable, and whether if so, that in this case had been assigned. 

We are satisfied that the contract of guaranty in this case was 
assignable, and passed with the note on which it was written, by 
the endorsement of the Davis Sewing Machine Company, to the 
Merchants' Bank of Watertown, New York. See Studabaker v. 
Cody, 54 Ind. 586. As the note and guaranty were duly trans- 
ferred by written endorsement to the bank, the plaintiff in this suit, 
it was not necessary that the assignor should be made a party to 
answer to its interest : 2 R. S. 1876, p. 35, sect. 6. The endorse- 
ment also passed the legal title to the note and guaranty, to the 
plaintiff, making it at least prima facie, the real party in interest. 
The name of the plaintiff prima facie imports a corporation, and 
the complaint was sufficient : Harris v. The Muskingum, §c, Co., 
4 Blackf. 267. We think the guarantors were not discharged by 
delay in giving notice : Sample v. Martin, supra ; 2 Pars, on 
Cont. 28, 29. 

On the evidence, we cannot say the court erred in overruling the 
motion for a new trial. 

It was proved that the plaintiff was the real bona fide owner of 
the note for a valuable consideration ; that a delay of fifty-one days 
may have occurred in giving notice to the guarantors of the non- 
payment of the note by the maker, but it is not shown that the 
guarantors were injured by the delay, that there was a considera- 
tion for the guaranty, which is not shown to have failed, &c. 
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The judgment is reversed with costs as to A. A. Cole, the maker 
of the note. It is affirmed with costs as to L. A. Cole and Na- 
thaniel Pierce, the guarantors. 

The following opinion on a petition for a rehearing of the fore- 
going opinion was delivered by 

Perkins, J. — An earnest petition for a rehearing has been filed 
in this cause, in which it is insisted that a contract of guaranty is 
not assignable at common law. We concede that there is a conflict 
of authorities on this point. The form of the guaranty in this 
case will be noticed. It is addressed to no particular person. The 
endorsement transferring the paper is below the guaranty and is not 
limited to the note, but is in these words : " Pay to the order of 
Merchants' Bank, Watertown, New York." It is plain enough 
that this assignment was intended to transfer the note and guaranty 
— the entire instrument. The entire instrument was delivered to 
the assignee. While the general doctrine may be admitted to be that 
contracts of guaranty are not assignable at common law, yet there are 
authorities to the effect that a guaranty written upon a negotiable note 
or bill, addressed to no particular person, partakes of the negotiable 
quality of said bill or note, and that any person having the legal 
instrument takes in like manner the incident : McLaren v. Watson, 
26 Wend. 425 ; Cooper v. Dedrick, 22 Barb. 516 ; Webster v. 
Cobb, 17 111. 459, and cases cited. This is regarded by Story and 
Daniel as the better doctrine : Story on Bills, 4th ed., sect. 458 ; 
Daniel on Negotiable Instruments, vol. 2, sect. 1777. Were it 
necessary to the decision of this case we should hold the same doc- 
trine. But contracts of guaranty were assignable in equity though 
not at law : Story on Bills, sect. 657 ; Averts v. The Common- 
wealth, 20 Grattan 750. In Edwards on Bills and Notes 219, it 
is said that " a contract of guaranty, though endorsed upon a nego- 
tiable note, and drawn in general terms warranting its collection is 
not of itself negotiable, because the statute making promissory 
notes negotiable is not extended to any other instrument relating 
to the note." 

This question arose in The First National Bank v. Carpenter, 
41 Iowa 518, in which the court, after referring generally to the 
subject, disposes of the question in the case as follows : " But 
under our statute this and every other kind of contract is assigna- 
ble and the assignee may sue thereon in his own name." So the 
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code of this state, "which is similar to that of Iowa, has solved the 
controverted question for us. A contract of guaranty is assignable 
under our code : Fletcher v. Pratt, 7 Blackf. 522 ; Patterson v. 
Crawford, 12 Ind. 241 ; Splahn v. Gillespie, 48 Id. 397 ; Horpen 
v. Pound, 10 Id. 32. 

No points were made as to joinder of causes of action or as to 
the parties to this appeal, or as to the jurisdiction over them of the 
court. 

The petition for a rehearing is therefore overruled. 



Supreme Court of Ohio. 

A. J. HARNER t>. LAWRENCE DIPPLE. 

An undertaking by an infant as surety for the stay of execution is not void, but 
only voidable, and when ratified by him after arriving at majority, becomes a valid 
and enforceable contract. 

Motion for leave to file a petition in error to the District Court 
of Clarke county. 

The original action was brought by Dipple against Harner, on 
an undertaking for stay of execution, executed by the defendant 
during his minority. It appears that the defendant arrived at his 
majority before the period of stay expired, and that after the expi- 
ration of the stay he acknowledged his liability, and promised the 
plaintiff, to whom the undertaking was made, to pay the amount of 
the judgment stayed. Upon this state of facts judgment was ren- 
dered for the plaintiff in the Court of Common Pleas, which judg- 
ment was afterward affirmed by the District Court. 

To reverse these judgments leave is now asked to file a petition 
in error. 

Spencer $ Arthur, for the motion cited : 1 Parsons on Con- 
tracts 295 ; Keane v. Boycott, 2 H. Blackst. 511 ; Reeves' Domestic 
Relations 378 n. ; 2 Kent's Com. 236; 1 Mason 32; Bingham 
on Infancy 23 ; Swan's Treatise 601-2 ; Baker v. Lovitt, 6 Mass. 
78 ; Oliver v. Hondlet, 13 Id. 237 ; Whitney v. Butch, 14 Id. 
457 ; Boston Bank v. Chamberlin, 15 Id. 220 ; Chandler v. 
McKinney, 6 Mich. 217; Bunion v. Brown, 31 Id. 182; 11 
S. & R. 305 ; Tyler on Inf. and Cor. 42, 48 ; 54 Penna. St. 380 ; 
Story on Contracts, sect. 57 ; 10 Ohio 127 ; 8 East 331. 



